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Court File No.: 4767 /08

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
BRENDA AUSTIN
Plaintiff
—and —
FORD MOTOR COMPANY OF CANADA LIMITED

Defendant

Proceeding under the Class Proceedings Act, 1992

NOTICE OF MOTION

THE PLAINTIFF will make a motion to the Court, at a date, time and place to be set by

the case management Judge, or as soon thereafter as the motion can be heard.

THE PROPOSED METHOD OF HEARING:

The Motion is to be heard orally.

THE MOTION IS FOR:

1. An Order certifying this action as a class proceeding;

2. An Order defining the class as:

Any person offered employment with Ford Motor Company of Canada

Limited at a factory in Oakville, Ontario who accepted the offer of



employment but whose employment was "indefinitely postponed" by
Ford from the proposed start date of July 28th, 2008, or alternatively
whose offer of employment was repudiated by Ford prior to the

proposed start date of July 28th, 2008.

3.  An Order appointing Brenda Austin as representative plaintiff for the proposed

class;

4. An Order debning the common issues in this proceeding as:

a) Whether a contract for employment existed between Ford, and the individual

members of the class;

b) Whether Ford wrongfully dismissed the members of the class, or, in the

alternative, repudiated the contract for employment;

c) Whether members of the class are entitled to damages in aggregate, pursuant to
section 24 of theClass Proceedings Act, 1992, and if so in what amount, for each of

the claims for:

i)  General damages;

i) OWallaceO damages;

iii) Consequential damages;

iv) Exemplary damages; and



v) Punitive damages;

d) Whether a formula may be used by the Court (and if so, what criteria would
such a formula use) to pay out a proportional amount to each plaintiff,
providing for a more fair distribution than splitting aggregate damages equally

among the members of the class;

An Order requiring the defendant to furnish the plaintiff with a list of names and
last known addresses for all class members in electronic format (such as CSV and/

or Microsoft Excel);

An Order specifying that the members of the class shall be notified of this action,

and of the certification of the class in the following manner:

a) By sending a first-class mailing to the last known address of all members of the

class a Notice of Certification within 15 days of certification;

b) By publishing a statement (defining the class, stating that certification is
complete and refer to the class action web-site: http:/ /fordclass.ca as a source of

further information) in the following newspapers within 5 days of certification:
i)  The Oakville Beaver;

ii) The Hamilton Spectator;



10.

11.

iii)  The Burlington Post;

iv) The Toronto Sun;

v) The Toronto Star;

vi) The Globe and Mail, Ontario Edition;

vii) The St. Catharines Standard;

viii) The Welland Tribune.

An Order requiring the defendant to execute the notice program outlined in item

(6) above and/or pay the costs of same;

An Order specifying that a member of the class may opt out of this class proceeding
by sending a written election to do so to the ofbce of class counsel, to be

postmarked or received by the 45th day after the Certibcation Order;

An order specifying that class counsel shall report to the Court the names of all
persons who have opted out of this class proceeding prior to trial, and in any event

within 90 days of the Certibcation Order;

Costs of this motion on a substantial indemnity scale, including any applicable

taxes; and

Such further relief as counsel may advise and this Honourable Court may permit.



THE GROUNDS FOR THIS MOTION ARE:

12. The Rules of Civil Procedure

13. The plaintiff has met the criteria, set out in section 5(1) of the Class Proceedings Act,
S.0. 1992, c.6for which the Court shall certify this action as a class proceeding,

namely:

a) The Statement of Claim discloses a cause of action;

b) There is an identibpable class of 2 or more persons;

c) There are common issues raised in the Statement of Claim that which, through
their resolution, would resolve or substantially advance this litigation on behalf

of all class members;

d) A class proceedings is the preferable procedure for the resolution of the common

issues set out above and in the Statement of Claim, and specibcally:

i) Individual litigation may be prohibitively expensive for many if not
most people in the proposed class of 350 people, and in any event
judicial economy is achieved by hearing the common issues once as

part of a class proceeding;

i) Atest case is less preferable than a class action for a variety of reasons,

including:



1)

the proposed representative plaintiff asserts that the purpose of the
Class Proceedings Act, 2002 (access to justice, judicial economy, and

behaviour modification) is not furthered by a test case;

a test case does not require giving notice to persons in the

proposed class;

a test case does not give members of the class the ability to opt out
(nevertheless these individuals may be bound by unfavourable

issue preclusion); and

a test case provides no judicial oversight of the defendant's

conduct with respect to persons other than a test case’s plaintiff(s);

iii) There is no alternative dispute resolution available to individuals in the

proposed class, and alternative dispute resolution in any event does not

provide the protections of a class proceeding;

e) The proposed representative plaintiff is a person who:

i)

ii)

will fairly and adequately represent the interests of the class;

has produced a workable method of advancing the proceeding on

behalf of the class; and



iii) does not have an interest in conflict with the interests of the other

members of the proposed class;

14. The proposed method of notifying the class members is a reasonable method of

providing such notice;
15. Itis reasonable that the defendant pay the costs of the notice program;

16. Such further and other grounds as counsel may advise and as this honourable court

may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE  will be used at the hearing of the
motion:

1. The Affidavit sworn by Brenda Austin on August 13th, 2008;

2. The Affidavit sworn by Christopher Sweeney on August 13th, 2008;

3. Such further and other materials as counsel may advise and this Honourable Court

may permit.

Dated: August 14th, 2008! CHRISTOPHER SWEENEY
! Barrister & Solicitor

! 94 Normandy Blvd.

! Toronto, ON M4L 3K5

! Tel: 416-834-2251
! Fax: 647-477-6891
! LSUC #: 53864F



TO: !

BLAKE, CASSELS & GRAYDON LLP
Barristers & Solicitors

Box 25 Commerce Court West
Toronto, ON!M5L 1A9

Derek L. Rogers LSUC# 161251
Tel!! 416-863-2583

Fax! 416-863-2653

Lawyers for the Defendant

BRIAN M. HUNT
Barrister & Solicitor

31 Prince Arthur Avenue
Toronto, ON M4Y 3G4
Tel: 646-652-6682

Fax: 212-994-0276
LSUC #:54592N
Solicitors for the Plaintiff
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Court File No.: 4767 /08

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
BRENDA AUSTIN
Plaintiff
-and -
FORD MOTOR COMPANY OF CANADA LIMITED

Defendant

Proceeding under the Class Proceedings Act, 1992

AFFIDAVIT OF BRENDA AUSTIN
SWORN AUGUST 13th, 2008

I, BRENDA AUSTIN, of the City of St. Catharines, in the Province of Ontario
MAKE OATH AND SAY:

1. Tam the plaintiff in this action. I am a 35 year-old single mother living in St.
Catharines, Ontario. On July 16, 2008, I was offered a full time position with
Ford Motor Company of Canada Limited (hereinafter “Ford”) which was
scheduled to commence on Monday, July 28, 2008. On July 22, 2008, I was
contacted by a representative of Ford by telephone and notified that my
employment with Ford was not to commence on July 28, 2008, as the shift I
was scheduled to work had been “postponed indefinitely”.

2. I therefore have personal knowledge of the information deposed to in this

Affidavit (except where the facts are stated to be based upon information



and belief, in which case I have provided the source of the information, and
I hereby state my belief that such facts are true).

PREVIOUS EMPLOYMENT WITH FORD

3. From August of 2003 to June of 2004, I was employed by Ford at the
assembly plant in Oakville, Ontario. For the majority of my previous
employment with Ford, I was a member of the Canadian Auto Workers
union (hereinafter “CAW”). On or about June 30, 2004, I was notified by
Ford that I was being laid off. Pursuant to the Collective Agreement that
was in place between Ford and CAW at the time, I retained call back rights
which expired on July 1st, 2007. On July 1st, 2007, I ceased to be a member of
the CAW.

PREVIOUS EMPLOYMENT WITH HENNIGES AUTO

4. On or about January 15, 2007, I was hired as a full-time employee at
Henniges Automotive (hereinafter “Henniges”), an auto manufacturing
plant in Wellland, Ontario. From January of 2007, until July of 2008, I was
employed with Henniges on a full-time basis at a rate of pay of $20.28/hr as
a Finishing Technician.

CONTACT WITH FORD

5. On or around April of 2008, I was contacted by Kenny Hogarth, a
representative of the CAW, and notified that there was an additional “third

shift” scheduled to be created at the Oakville assembly plant beginning in



or around July of 2008. I was informed that there was to be approximately
350 new positions available and I was encouraged to apply for a position.

. On or around April of 2008, a completed and submitted to Ford an
abpiication for a position on the shift that was to be created. This
application included information such as my name, and my contact
information, including my phone number and address.

. In or around early May of 2008, I was contacted by a representative of Ford
regarding my application for employment. I was advised that applicants
were required to complete a 4 hour aptitude test that was to take place at a
Holiday Inn in Oakville, Ontario, in or around that last week of May. I was
further advised that since I had successfully completed a similar test prior
to my previous employment with Ford, it was not necessary for me to take
the test.

. In or around mid June, 2008, 1 was contacted by a representative of Ford
and asked to attend at the Oakville assembly plant on June 25, 2008, for a
job interview. On that date, I attended at the Oakville Assembly and a
representative of Ford interviewed me for the position of employment.

- On or around early July, 2008, I was again contacted by a representative of
Ford and asked to attend at the Canadian Back Institute (hereinafter “CBI”)
in Burlington, Ontario on two separate occasions for further examinations

relating to my ability to perform the tasks of the employment for which I



had applied. On July 7, 2008, I attended the CBI for a visual test, and on July

15, 2008, I attended the CBI for a physical test,

OFFER OF EMPLOYMENT FROM FORD

10. On July 17, 2008, I was contacted by telephone from a representative of Ford
and notified that my various test results were successful, and I was offered
a full-time position with Ford that was to begin on July 28, 2008, which I
accepted.

11. At that time, I was asked by the representative of Ford to bring copies on
my Social Insurance card, birth certificate, and drivers’ licence on July 28,
2008, as they were required to complete all necessary paperwork regarding
my employment.

12. The details of the offer of employment referred to above, as explained by
Ford'’s representative, were as follows:

a. The employment was full-time and was to take place at the
assembly plant in Oakville, Ontario, Monday through Friday
from 12:00 a.m. to 8:00 a.m.;

b. The starting §a1ary was $22.85/hr and was to increase to
$34.00/ hr after 3 years; and,

¢. Paid training was to begin on July 28, 2008, at 7 a.m. at

Sheridan College in Oakville, Ontario.



13.

14,

15.

16.

17.

During the telephone conversation described above in which I was offered
employment, Ford's representative made no indication whatsoever,
implicitly or explicitly, that the commencement of the actual employment
on July 28, 2008, was contingent on any other factors, or that the
employment was to be anything but a secure, full-time, and long-term
position. | was further advised by Ford's representative that I should
provide “notice” to my current employer.

On July 18, 2008, in reliance on the offer of employment made by Ford, I
gave notice to my supervisor at Henniges of my intention to terminate my
employment relationship at Henniges as of July 25, 2008.

On July 22, 2008, 1 received a telephone call from a representative of Ford
and was advised not to attend the training session on July 28, 2008, as the
additional shift at the Oakville assembly plant had been “postponed
indefinitely”. I was offered no other information or explanation.

Upon becoming aware that my contract for employment with Ford was
breached, I took immediate steps in attempt to re-acquire my former
position with Henniges. I was unable to return to my former position with
Henniges as my position had been filled.

On the morning of July 28, 2008, 1 attended at Queen’s Park in Toronto,
Ontario with several other members of the proposed class, and Paul Miller,

a Member of Parliament representing Hamilton East - Stoney Creek, in



attempt to seek Government assistance for individuals in the proposed

class.

18. Since July 22, 2008, I have made diligent efforts to acquire alternate

employment and have been actively seeking new work. To date, 1 have

submitted applications for employment to the following companies:

a.

b.

j.

k.

Dofasco;

Canada Post;

Atlas Steel;

Daishowa-Marubeni International Ltd.;
National Steel Car;

Maple Leaf Foods Canada;

St. Lawrence Seaway;

Cogeco;

Imperial Precast Corp;

Voortmans; and,

Horizon Utilities.

19. Further, I have applied for Employment Insurance and have been notified

that my application is being reviewed and that they will have an answer

regarding my claim on or about August 26, 2008.

CURRENT SITUATION

20. 1 left a secure, long-term position with Henniges in reliance on the offer of

employment made by Ford. I am now unemployed with very few prospects



of future employment yet [ remain the sole supporter of myself and my two

children.

Certification

CAUSE OF ACTION
21.In this action, I assert that Ford is liable for damages for the wrongful
termination and/ or the repudiation of the contract for employment entered
into between me and Ford.
22.In this action I also assert that due to the unjust, unfair, unwarranted,
insensitive and bad faith conduct exhibited by Ford, that Ford is liable for
“Wallace” damages, punitive damages and/ or exemplary damages.
IDENTIFIABLE CLASS
23. There is an identifiable class of two or more persons that I propose to
represent in this action. I believe there are approximately 350 individuals in
the proposed class, which belief is based on:
a. The high level of attention given to these events in the
media, examples of which are attached to this affidavit and
marked as exhibits “A”, “B” and “C”;
b. My personal knowledge of others persons who are members
of the proposed class who had left their previous
employment in reliance on an offer of employment from

Ford; and,



24.

¢. My discussions with friends of mine who are currently

employed by Ford at the Oakville plant.
I believe that all members of the class I propose to represent can be readily
identified by Ford, and that Ford can likely provide contact particulars for

such persons as well.

COMMON ISSUES AND PREFERABLE PROCEDURE

25.

20.

27.

I believe that this action raises issues that are common to all persons who
were offered employment with Ford to commence on July 28, 2008, and
whose employment was subsequently “postponed indéfinitely”. I believe
this because I have personal knowledge and knowledge through the media
of a large number of people whose circumstances regarding their
employment are very similar to my own.

I am unable to fund the cost of lawyers and disbursements necessary to
pursue a legal action against Ford. This is particularly so because Ford is, as
I understand, a very large and well-financed corporation that can afford to
respond to such an action in a way that is not in any way affected by
financial resources.

[ am unemployed and the sole supporter of myself, my nine-year old
daughter, and my ten-year old son. I expect that most people in the class |
propose to represent are in a similar financial situation. As a result, I believe
that many members of this class would find it difficult to pursue an action

against Ford on their own,



28. I believe that resolving the common issues in this action will directly affect
all members of the class I propose to represent and that it is only fair these
other people should have the issues resolved for them at the same time as
they are resolved for me. Otherwise, they would be left to fend for
themselves, without the cost sharing benefits of a class proceeding.

29.1 believe it is also very important that this matter be dealt with as quickly as
possible. Like me, people who would be most affected by the outcome of
this action are unemployed and under financial strain. An extended delay
in having these matters dealt with would therefore be problematic for them,
as it would for me.

REPRESENTATIVE PLAINTIFF

30. I am prepared to act as representative plaintiff on behalf of the proposed
class and I believe that I am quite able to do so. I have been actively seeking
a resolution for members of the proposed class and wish to continue to
represent the proposed class.

31.1 am not aware, and have no reason to believe, that I have a conflict of
interest with any other member in the proposed class.

32. 1 am committed to fulfilling my responsibilities to all members of the class if
the Court appoints me as the Representative Plaintiff. I understand that my
responsibilities may include, among other things:

a. Attending for cross-examination on this affidavit, if

necessary,



b. Attending to be examined for discovery;
¢. Providing my opinion to counsel with reépect to settlement
proposals; and,
d. Making appropriate arrangements respecting fees and
disbursements with class counsel.
CLASS COUNSEL
33. I have retained Christopher Sweeney to provide counsel with respect to this
matter, and have instructed him to commence this action. I am advised by
Mr. Sweeney that he has retained other counsel with appropriate expertise
to ensure that my interests and those of the proposed class are fully and
adequately represented. I fully agree with his decision in this regard.
34.1 have entered into a contingency fee arrangement with Mr. Sweeney to
fund this litigation.
35.1 have instructed Mr. Sweeney to proceed with this action as a class

proceeding.

SWORN BEFORE ME at the City
of St. Catharines in the Province
of Ontario on the 13t day of

August, 2008. ._76’ x,»o/ ot m
~—1 - 4
t’;%; %yw/ o

Christopher Sweeney

Commissioner for taking affidavits
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New hires at Ford Motors out of a
job

CTV.ca - Jul 28, 2008
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Government must help people left jobless by
Ford delaying third shift: NDP

Jul 28, 2008

TORONTO N Ford Canada is "playing Russian roulette" with the lives of 350 would-be
employees who learned just days before they were to start work that they wouldn't have jobs
after all, the NDP's economic development critic said Monday.

Paul Miller said he's "disgusted" with Ford and wants the Ontario government to help
workers who were supposed to start work on Monday, only to be notified last week that Ford
was delaying the start of a third shift at its plant in Oakville, Ont.

Many of the 350 people affected left other jobs to take positions at Ford, said Miller, who
called the company's treatment of its new hires "unacceptable."

"They're playing Russian roulette with these people's lives," he told a news conference at the
Ontario legislature.

"It's not fair, it's morally wrong and this government should be responsible for pushing
forward and pushing the other companies to follow through."

Miller called on the province to put in place a contingency plan to help people affected by
Ontario's struggling manufacturing sector.

More vehicle models need to be brought into Ontario for manufacturing, which would create
further jobs through retrofitting work and operating the facilities, he added.

The new Ford hires have already gone through tests, job interviews and medical exams.
One of them, Ben Stanley, said he left his previous job to take on a position with Ford after
he was "wooed" by the company. Now, he said, he can't go back to his previous job and he
doesn't know what he'll do to support his wife and children.

"Three days notice is just totally ridiculous," Stanley said. "It's 350 people with families,
mortgages."

Brenda Austin has eight years experience working in the auto manufacturing industry and
left a higher paying job to go to Ford, where the long-term potential for earning was better.

She said she cried all day last Tuesday after receiving the phone call telling her she wouldn't
be starting a new job on Monday.

"l am the only income in my house - | have no benefits now, | have no job," Austin said. "I
have no idea how we're going to survive this."

Hosted by (:0'_ lglC

Copyright © 2008 The Canadian Press. All rights reserved.
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WHERE PERSPECTIVES CONNECT

Ford scraps 3rd shift
Slumping sales cited as reason for indefinite delay

Chris Vander Doelen
Windsor Star

Saturday, August 09, 2008

The delayed third shift at Ford of
Canada's Oakville Assembly Plant has
officially been cancelled due to slowing
auto sales, the company said Friday as it
began informing new hires of the
decision.

Deteriorating sales at most levels of the
North American auto industry, especially
in larger vehicles such as the Ford Edge
and Ford Flex crossovers produced in

Oakville, were cited as reasons for an

indefinite delay to the start of the new :
midnight shift two weeks ago. CREDIT: Reuters

SHIFT SCRAPPED: The Ford Flex and the
On Friday the company told 350 new Ford Edge share this assembly line at the

hires -- who had yet to report for work on company’'s Oakville Plant. Ford officially
a production shift -- that the creation of cancelled the delayed third shift Friday due
. " " . to slowing auto sales.
the shift was "cancelled," said Lauren
More, vice-president of communications for the Canadian arm of the company.
"We are cancelling our plans to start the third shift."

Unaffected by the decision -- so far -- are the 160 Ford employees from
Windsor who have transferred to the Oakville plant over the past five months
under a "preferential hire" agreement between the company and the union.

Ford's Oakville plant had been working maximum overtime on two shifts to
meet demand for the well-received Edge and Lincoln MKX, while launching the
Flex on the same assembly line. The two shifts were working 10-hour shifts, six
days a week to keep up with demand.

Ford officials told CAW president Buzz Hargrove a few weeks ago that they
believed the delay to starting the shift would last only five or six weeks.

But conditions in the auto industry have worsened considerably even in that
short time, with sales plummeting further and losses on leasing programs
surging higher.

1of2

Thursday E August
14 £ 2008



Ford and the other members of Detroit's Big Three have suffered the most from
these developments. But in the past week -- and for similar reasons -- Toyota
announced a sharp drop in profits in North America and Nissan offered buyouts
to pickup truck and SUV assemblers in Tennessee.

Oakville's overtime shifts were cut to regular eight hours when the third shift
was put on hold. On Friday, Oakville employees said they were told by the CAW
that 24-hour shifts in the plant's paint shop and body shop would also be cut
back to two shifts per day to compensate for the lower output.

Ken Lewenza, the CAW's incoming president, could not be reached Friday.

A former Windsor resident who accepted a transfer to Oakville said Friday that
the transferees are mostly terrified at losing their jobs, since the paint shop and
body shop change will result in 220 fewer positions, according to what
members of CAW Local 707 have been told by the union.

"So what's going to happen to us? We're at the bottom of the barrel," said the
Windsor transferee, who asked that his name not be used. He said he had been
preparing to move his family from the Windsor area to the Oakville area "but
now I'm glad I didn't."

Those who transferred from Windsor have the lowest seniority in the Oakuville
plant and would be first in line for a layoff notice, should one be in the cards.

More would not confirm that changes had been made to the paint shop and
body shop schedules, or that layoffs will follow. "No employee notifications have
been made," she said. The Windsor transferees have been assigned to positions
opened up due to retirements, she said.

cvanderdoelen@thestar.canwest.com or 519-255-5777, ext. 645.

© The Windsor Star 2008

CLOSE WINDOW

Copyright © 2008 CanWest Interactive, a division of CanWest MediaWorks Publications, Inc. . All rights reserved.
CanWest Interactive, a division of CanWest MediaWorks Publications, Inc. . All rights reserved.
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ROGERS Digital Media Television [OUIESIEN $]|

Thursday August 14, 2008 6:34 PM ET

Ford Employees Laid Off Before First Shift Even Begins

Monday July 28, 2008
CityNews.ca Staff

Imagine getting the job of your dreams.

It's a way out of your current position, but you don't want to leave any bad blood behind. So you give your
current employer the customary two weeks notice, and prepare in nervous excitement for that Monday
morning.

But instead, before you can even clock in for that first time, you're laid off.

That's the reality facing hundreds of Ford employees at an Oakville plant, when the automaker announced it
was delaying the start-up of a third shift.

The move put 350 brand new people out of a job.

Three of those would-be workers took their stories to Queen's Park Monday morning, where they were joined by NDP Critic Paul Miller.

According to Ben (none of the employees gave their last names), the application process took two months.

"An aptitude test, and the interview process, and two physicals, and | passed all that with flying colours, and said we'd be starting Monday, which is today, the 28th.
"I gave my two weeks' notice, and got a call Tuesday [July 22] saying it's been postponed indefinitely, and the stress has taken its toll. No job to go back to."

Phil had a similar story.

"| called my employer to notify him and give him a courtesy that | would be leaving and | wasn't just going to walk out the door and not show up to work one day, and
the very next day, Ford called me, and said my position at Ford is non-existent. | immediately called my old employer back, being less than 24 hours and he said that my
position was no longer available at my factory," he describes.

"| left a higher paying job to go back to Ford," admitted Brenda. "And so | have no idea how we're going to survive this. As you know, there's not a lot of higher paying jobs in
the Niagara area or in the vicinity."

Paul Miller said he was disgusted by the decision.

"I believe that there's real obligation here on the part of the employer and also the government should be stepping in and talking to Ford and talking to these other
companies.

"They give these, I'd like to call it the drive-through cash window, and keep giving out the money to the companies, and the companies don't honour their part of the
bargain," he told reporters.

The CAW says the decision to delay the start of the shift is in response to plummeting demand for trucks, as well as SUVs.

Photo credit: Karen Bleier/AFP/Getty Images.
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Court File No.: 4767 /08

ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEEN:
BRENDA AUSTIN
Plaintiff
~and —
FORD MOTOR COMPANY OF CANADA, LIMITED
Defendant

Proceeding under the Class Proceedings Act, 1992

AFFIDAVIT OF CHRISTOPHER SWEENEY
SWORN AUGUST 13th, 2008
I, Christopher Sweeney, of the City of Toronto, in the Province of Ontario, MAKE
OATH AND SAY:

1) I was retained by the plaintiff Ms. Austin to counsel and represent her with
respect to her dismissal (or repudiation of contract) from her employment
with the defendant company. In the course of this retainer she has instructed
me to commence this action, and to do so pursuant to the Class Proceedings Act,

1992.

2) As a result of the above, I have direct personal knowledge of the matters
deposed to in this Affidavit (except where facts are stated based upon

information and belief, in which case I have provided the source of the



information and/ or have affirmed my belief in the truth of said facts).

Overview

3) This litigation arises out of the hiring and subsequent dismissal (and/or
repudiation of an employment contract) of Ms. Austin (and others) by the
defendant. Ms. Austin advises me that she entered into a contractual

relationship with the defendant for employment.

4) Ms. Austin has advised me that she was to begin employment on or around
July 28th, 2008 for a “third shift” that was to be added at the defendant’s

Oakville assembly plant.

5) Ms. Austin has advised me that her employment did not commence, and in
fact the defendant contacted her in advance and notified her that the "third
shift" was "postponed indefinitely.” She further advises that the defendant has
subsequently contacted her and informed her that the "third shift" was

permanently canceled.

Cause of action

6) In this action, the representative plaintiff asserts that the defendant has
wrongfully dismissed and/or repudiated the contract for employment and is

therefore liable for damages.



7) In this action the representative plaintiff also asserts that the actions of the

defendant is liable for "Wallace", punitive and/or exemplary damages.

Representative plaintiff

8) Prior to being retained by Ms. Austin, I had been contacted and retained by
twelve other members of the proposed class with respect to a dismissal from
the defenndant in similar crcumstances to Ms. Austin. I have interviewed
several proposed class members and I believe that Ms. Austin is best suited to
act as representative plaintiff on behalf of the proposed class, reasons for

which include the following:

a) She has advised me that she is prepared and committed to act as the
representative plaintiff on behalf of the proposed class and understands

her responsibilities as well as the nature of the task she is undertaking;

b) She has been diligently inquisitive about the class proceeding, her role, the
effects, and the potential outcomes, and I have spent several hours

advising and informing her on the class proceeding;

¢) She has consistently attempted to answer my questions to my complete
satisfaction, and when I have posed questions she has been unable to
answer she has been able to refer me fo other individuals who have been

able to answer themy;



d) She has been active in the media and in the community with respect to the

subject-matter of this action;

e) I believe that she has no interest that is adverse to that of the members of

the proposed class.

9) Should the Court deem it necessary for the proposed class to be represented
by more than one representative plaintiff, on or around August 10th, 2008 I
received instructions to add, if necessary, the following individuals as

representative plaintiffs in this action:

a) Ben Stanley, a 35 year old father of a 3 year old child, and whose wife who

is due to give birth to their second child in September;

b} Janet Termorshuizen, a 46 year old single mother who left her previous

employment of six years in reliance upon the job offer from the defendant.

10)I verily believe that all of the individuals above are capable of performing the
functions of a class representative plaintiff. Mr. Stanley and Ms. Austin have
advised me that they have worked in the automobile industry for several
years, and I believe they know many people in the industry and the

community of auto workers in Southern Ontario.

Identifiable class

11) It is my understanding, through my conversations with various individuals,



and through reports in the media, that a large number of individuals have the

same cause of action and are similarly situated to Ms. Austin.

12) In the Statement of Claim, we allege that the class be defined as follows:

Any person offered employment with Ford Motor Company of Canada
Limited at a factory in Oakville, Ontario who accepted the offer of
employment but whose employment was "indefinitely postponed” by Ford
from the proposed start date of July 28th, 2008, or alternatively whose offer
of employment was repudiated by Ford prior to the proposed start date of
July 28th, 2008.

13)I believe it is possible to identify those individuals in the proposed class, by
using the defendant’s records and by self-identification of plaintiffs who

receive notice of this action through notices in the media.

Common Issues

14) This action raises issues common all (or virtually all) of the people in the
proposed class. In the Statement of Claim, Ms. Austin alleges that the

common issues include the following:

a) Whether a contract for employment existed between the defendant, and

the individual members of the class;

b) Whether the defendant wrongfully dismissed the members of the class, or,
in the alternative, repudiated the contract for employment and thereby

entitling the members of the class to damages;



¢) Whether the defendant’s manner of dismissal, or alternatively, the
defendant’s repudiation of the contract for employment gives rise to

punitive, aggravated, “Wallace”, and/or exemplary damages;

d) Whether there exist poor market conditions that could reasonable expect
to increase the amount of time required to find similar employment in the

automotive industry in Southern Ontario; and,

e) If the market conditions referred to above are found to exist, whether such
conditions increase the amount of damages that a class member would

otherwise be entitled.

Preferable procedure

15) I believe that a class proceeding is the preferable procedure for the resolution
of the common issues raised in the Statement of Claim. I believe the
resolution of the common issues will likely lead to a complete resolution of
the claims of all or most of the members of the proposed dlass. Indeed, for
reasons outlined below, I believe this to be a quintessential example of the
kind of situation to which the Class Proceedings Act, 1992 was meant to apply.
For reasons set out in greater detail below, I also believe that certification of
the action will achieve the objectives of the Class Proceedings Act, 1992,
specifically: improved access to justice; modification of any actions of the

defendant which may be found to be inappropriate; and judicial economy.



16) It would be difficult for Ms. Austin to fund the prosecution of this litigation
personally, particularly in view of the obvious reality that the defendants
have both the ability and likely the motivation to fund the defence of the
litigation to a very significant degree. Furthermore, I believe this would be the
case for the vast majority of other claimants subject to the same treatment as

she was.

17) Based on my own experience and on information furnished to me by other
counsel, I believe that the costs involved in effectively prosecuting this action
through to a hearing (Without‘regard to the costs associated with any possible
appeals) would likely exceed the amount of financial compensation
potentially available to Ms. Austin (or any other individual claimant) as a

result of the action, even if she is successful.

18) In addition to the factors noted above, there are a number of other practical
litigation barriers for Ms. Austin (and other claimants situated similar to her)
which arise out of their position. Almost by definition, they are persons who
are unemployed. Like Ms. Austin, most have to support a family as well as
themselves. For a significant number of them, the time commitment and
financial risk may make it difficult for them to pursue independent action

about these matters.

19) I believe certification of this action would increase access to justice and

judicial economy by aggregating the claims of all class members, increasing



the amount directly in issue, and significantly reducing the number of judicial

proceedings relating to these issues.

20)[ believe that by aggregating the claims of members in the proposed class,
certification will allow these individuals to share the costs of counsel {(as well
as the cost of other disbursements), increasing efficiency, and likely
enhancing the net benefit to each affected claimant in the event the action is

successful.

21) Class counsel have prepared a plan of proceeding which I believe sets out a
realistic and manageable method of effectively advancing this litigation. A

copy of the Litigation Plan is attached to this Affidavit as Exhibit “A”.

22) As counsel for the class, I have sought the counsel of Brian M. Hunt, who has
agreed to act together with my firm, as the counsel team responsible for the
prosecution of this action. Mr. Hunt has advised that he has spent extensive
hours working on complex class action litigation, and he knows and regularly

works closely with a number of senior class action litigators.

SWORN BEFORE ME at the City e
Of Toronto, in the Province of /
Ontario, this 13th day of (AN

August, 2008.

)

)

) CHRISTOPHER SWEENEY
) |

)

)

A COMMISSIONER, ETC.
Brian Hunt
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Court File No.: 4767/08

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
BRENDA AUSTIN
Plaintiff
pand b
FORD MOTOR COMPANY OF CANADA, LIMITED
Defendant

Proceeding under the Class Proceedings Act, 1992
LITIGATION PLAN

The proposed representative plaintiff in this action, Brenda Austin, puts forward for
consideration the following plan as a workable method of advancing this proceeding

on behalf of the proposed class.

This plan is contemplated on the basis of the best information available at the time it
was drafted. As more information becomes available, it is expressly contemplated
that this plan may require modibcations in order to further this action in the best

possible manner.

This plan contemplates judicial oversight of the defendant throughout the process,
and in particular that the defendant at all times hold a duty to the Court as a

defendant in a class proceeding, in addition to any obligations that may arise



throughout this action.

This plan contemplates dividing the litigation into separate parts, namely:

I. Certification

II. Notice

III. Common issues

IV. Individual issues

I. Certification

This plan contemplates the following in the certification phase:

1. Scheduling and hearing of a motion to certify this action as a class proceeding as

soon as is convenient for the Court and practical for the defendant;

2. Having the defendant serve and file a Statement of Defence prior to the hearing

of a motion for certification.

I1. Notice

Should the Court certify this action as a class proceeding, this plan contemplates

communication with class members as follows:

1. The defendants send a first-class mailing to the last known address of all



members of the class a Notice of Certification (with form and content approved
by the Court; a draft Notice of Certification is attached to this Litigation plan)

within 15 days of certification.

. The defendants publish a statement (which would include: the definition of the
class; that certification is complete; and, refer to the class action web-site: http:/ /
fordclass.ca as a source of further information) in the following newspapers

within 5 days of certification:

a. The Oakville Beaver;

b. The Hamilton Spectator;

c. The Burlington Post;

d. The Toronto Sun;

e. The Toronto Star;

f. The Globe and Mail, Ontario Edition;

g. The St. Catharines Standard;

h. The Welland Tribune.

. Use of a class web-site (http:/ /fordclass.ca, presently registered to counsel for the

plaintiff) to post information and documents, including:


http://fordclass.ca
http://fordclass.ca
http://fordclass.ca
http://fordclass.ca

a. Frequently Asked Questions - "FAQ"

b. contact information for class counsel

c. any instructions and forms (e.g. for opting out of the class)

d. pleadings and records in the action

e. alist of all individuals in the class and their last known address.

This plan also contemplates the following in the Notice phase of the litigation:

. The defendant provides to class counsel and to the Court their best knowledge
and information as to the names and contact information of all members of the

certified class, in electronic spreadsheet (i.e. CSV and/or Microsoft Excel).

. An opt-out period of 45 days from the date of certification, within which time a
member of the class may opt out of the proceeding by delivering to class counsel

a Notice of Opt Out (a draft of which is attached to this Litigation Plan).

. The plaintiffs filing with the Court (prior to the hearing of the common issues and
in any event not more than 90 days from the certification of the action) a list of all

individuals that have given notice opting out of the class proceeding.

. The use of standard forms, affidavit and documentary evidence, and auditing on

a sampling basis, pursuant to section 24 of the Class Proceedings Act, 1992, to



determine the amount of individual claims , and in particular facts such as (but

not limited to):

a. Whether the individual left prior employment to work at Ford, and if so:

i. How long they worked at their prior employer;

ii. Their rate of pay and benebpts.

b. Whether the individual is currently working, and if so their rate of pay and

benebts.

c. Whether they relied upon their contract with Ford, and if so to what end (e.g.

they relocated in reliance upon the employment offer).

5. Scheduling the hearing of the common issues 50 days after an Order certifying

this action as a class proceeding, or as soon after that as it may be heard.

IT1. Common Issues

In the event that a common issue of liability in this action is found in favour of the
plaintiff class, this plan contemplates an objective formula to determine the amount
of damages owing to each member of the class, based upon the age of the plaintiff
and/or any other factors that the Court may deem appropriate or counsel may agree

upon. These damages shall be referred to as the "common damages".



Should an amount of common damages be determined by the court or agreed upon
by counsel (and approved by the court), this plan contemplates the following
procedure be mandated in an order by the Court (which order shall be referred to

asthe "Common Issues Order"):

1. Within 15 days of the Common Issues Order the defendant send by Prst-class
mail a Notice of Common Rights (a draft of such a Notice of Common Rights is
attached to this litigation plan) to the last known address of each member of the

class advising class members of:

a. Their right to receive an amount of common damages (or other award, as

agreed by counsel) that has been approved by the Court;

b. The method of receiving such compensation;

c. The reduction of compensation by class counsel legal fees;

d. The possibility that they may have individual issues that affect the amount of

damages they are entitled to, and in particular that members of the class:

i. may contact class counsel for free legal advise regarding any individual

issues;

ii. may assert individual issues that could increase the amount of damages;

iii. will have their individual issues heard by the Court subsequent to a



hearing of the common issues;

iv. will be represented by class counsel when they assert their individual

issues;

v. who choose to assert individual issues may have the payment of their
common issues delayed and will have the common damages they are

owed reduced by $500.00;

vi. cannot assert individual issues more than 90 days after the Notice of
Common Rights was sent, without the Court's approval (per section 24(8)

of the Class Proceedings Act, 1992

e. any unclaimed common damages after 2 years from the date of the Common
Issues Order be donated, with pre-judgment interest from the date of the

order, to one or more charities of the representative plaintiff's choice.

2. Where the compensation is not paid to a class member within 60 days of the
Common Issues Order, the defendant shall pay post-judgment interest on the
common damages owing to members of the class from 60 days after the date of

the Common Issues Order.

3. The defendants make arrangements for members of the class to request

compensation from Ford, including providing a requisition form that members of



the class may submit to claim payments.

This plan contemplates resolving individual issues subsequent to a determination in

the common issues phase of the litigation.

IV. Individual Issue Resolution

This plan contemplates resolving individual damages on a case-by-case basis
subsequent to the resolution of the common issues, for those individuals who have

contacted class counsel and asserted individual issues.

In the event that numerous members of the class assert similar or identical individual
issues, this plan contemplates an expedited hearing process for the determination of
facts regarding individual issues, and/or the creation of one or more sub-classes to
resolve their individual issues collectively, as permitted by sections 8 and 25 of the

Class Proceedings Act, 1992.



Court File No.: 4767 /08

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

BRENDA AUSTIN
Plaintiff
P and —

FORD MOTOR COMPANY OF CANADA, LIMITED
Defendant

Proceeding under the Class Proceedings Act, 1992

NOTICE OF COMMON RIGHTS

The Ontario Superior Court of Justice has made an Order affecting the rights of
members of the class proceeding of Brenda Austin v. Ford Motor Company of Canada

Limited, Ontario Superior Court of Justice, Milton docket number 4767 /08.

In particular, the Court has Ordered that members of the class have a right to receive
compensation in the amount of . To receive this amount, please deliver

the enclosed requisition to:

Contact information of Ford representative

Only a class member can request compensation from Ford arising out of this
proceeding. If the member of the class cannot make this request on their own behalf,

please contact class counsel. This may delay the disbursements of any funds.



The amount you are being compensated has been reduced to pay for the legal fees of

counsel for the representative plaintiff in this action.

If you do not deliver a requisition to Ford by (ultimate deadline plus one

day), your compensation will be donated to one or more charities of the

representative plaintiff's choosing.

There may be individual issues which entitle you to greater compensation. In
particular, please consult the web-site (http://fordclass.ca) or contact class counsel
for free legal advise regarding circumstances that may lead to additional

compensation.

Should you choose to assert individual issues, you will be represented by class
counsel. If you choose to assert individual issues, your common damages will be

reduced by $500.00. The assertion of individual issues may delay compensation.

You cannot assert individual issues after (deadline), without the Court's
approval. The Court shall approve the hearing of individual issues after the deadline

pursuant to section 24(8) of the Class Proceedings Act

For any comments or questions, or for more information please visit the web-site

HTTP://FORDCLASS.CA, or contact class counsel.



Court File No.: 4767/08

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
BRENDA AUSTIN
Plaintiff
pand b

FORD MOTOR COMPANY OF CANADA, LIMITED
Defendant

Proceeding under the Class Proceedings Act, 1992

NOTICE OF CERTIFICATION
Introduction

The Ontario Superior Court of Justice has certibed the following action as a class
proceeding: Brenda Austin v. Ford Motor Company of Canada Limited, Ontario Superior

Court of Justice, Milton docket number 4767/08.

This is notice, pursuant to section 17(6) of the Class Proceedings Act, 2002, that the

class has been certibed as:

Any person offered employment with Ford Motor Company of Canada
Limited at a factory in Oakville, Ontario who accepted the offer of
employment but whose employment was "indepbnitely postponed" by

Ford from the proposed start date of July 28th, 2008, or alternatively



whose offer of employment was repudiated by Ford prior to the

proposed start date of July 28th, 2008.

What does the class proceeding mean to me?

All persons resident in Ontario who fall within the definition of the class are
automatically included. All class members will be bound by the Court's judgment of
the issues that are deemed by the Court to be common to all members of the class,

whether this judgment is favourable or not, unless they have opted out of the class.

If you are an Ontario resident and a member of the class, you may choose to opt out
of the class by contacting counsel Christopher Sweeney and requesting a Notice of
Opt Out, or by downloading a copy of a Notice of Opt Out from the class web-site at
http:/ /fordclass.ca. You must complete this opt out form and deliver it to Mr.
Sweeney by (date of Certification plus 45 days). If you choose to opt out,

you cannot recover any compensation in this action.

How did this case come about?

Brenda Austin has commenced an action against Ford Motor Company of Canada
("Ford") because she was made an offer of employment to begin shift work on July
28th, 2008, however just prior to beginning work, Ford notified Brenda that her shift

was "postponed indefinitely".

Brenda has alleged that Ford has wrongfully dismissed her and/or repudiated its



employment contract, and that she is entitled to compensation. She also alleges that
she is entitled to additional compensation because Ford induced her to leave her

former employer.

On (date of Common Issues Order), the Ontario Superior Court of

Justice ruled that this action may proceed as a class proceeding and that Brenda

Smith may act as representative plaintiff.

How will the case proceed?

The Ontario Superior Court of Justice will first hear the issues common to all class
members. If those issues are decided in favour of the class members, the Court will
then decide individual issues, such as determining the amount of compensation that

is appropriate in each class member's case.

Who are the lawyers for the class?

If you have any inquiries, you may contact the lawyer retained by Brenda Austin

here:

Christopher Sweeney

Barrister & Solicitor

94 Normandy Blvd.

Toronto, ON! M4L 3K5

Tel.: 416-834-2251

Fax: 647-477-6891

Email: c.sweeney@rogers.com

You may ask about the status of the class proceeding at any time. The representative



plaintiff will instruct the lawyers for the class during the common issues. The

lawyers must act in the best interest of all class members.

Class members who wish to participate in the resolution of the common issues on

their own behalf must apply to the Ontario Superior Court of Justice.

Do I need to pay anything?

No. You do not need to pay for any legal fees out of your own pocket.

If the resolution of the common issues is successful, the fees for the lawyers will be
paid out of the judgment (and not by class members, directly). Lawyer fees are

subject to approval by the Court.

The representative plaintiff has entered into a contingency fee agreement with the
lawyers for the class. This agreement provides for the lawyers to be paid 20 per cent

of any amounts recovered by way of the class proceeding.

Iflyou have any questions regarding this notice, please contact Christopher Sweeney
at 416-834-2251 or by email to c.sweeney@rogers.com, or alternatively you may

contact Brian Hunt by email at bmhunt@me.com.

Updated information on the status of this class proceeding is available at:

! HTTP://FORDCLASS.CA



Court File No.: 4767/08

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
BRENDA AUSTIN
Plaintiff
-and B
FORD MOTOR COMPANY OF CANADA, LIMITED

Defendant

Proceeding under the Class Proceedings Act, 1992

NOTICE OF OPT OUT

TO:!' Christopher Sweeney

94 Normandy Blvd.

Toronto, ON " M4L 3K5

Fax: 647-477-6891

Email: c.sweeney@rogers.com

l, (print name), have been notibed that a

class proceeding has been commenced by Brenda Austin and | am a member of the

certibped class.

| hereby choose to opt out of the certibed class proceeding commenced in Milton

with Court Ple number 4767/08 in the Ontario Superior Court of Justice.

Signed'""""""""""""""""""'""""""""""""! Dated "



BRENDA AUSTIN - and - FORD MOTOR CO. OF CANADA
Plaintiff Defendant Court File No. 4767/08

ONTARIO
SUPERIOR COURT OF JUSTICE

Proceeding commenced in MILTON

MOTION RECORD
(MOTION FOR CERTIFICATION)

CHRISTOPHER SWEENEY
Barrister & Solicitor (LSUC #53864F)

94 Normandy Blvd
Toronto, ON M4L 3K5

Tel.: 416 - 834 - 2251
Fax: 647 - 477 - 6891
Email: c.sweeney@rogers.com

BRIAN HUNT
Barrister & Solicitor (LSUC #54592N)

31 Prince Arthur Avenue
Toronto, ON M5R 1B2

Tel: 646 - 652 - 6682
Fax: 212 - 994 - 0276
Email: bmhunt@me.com

Solicitors for the Plaintiff




